January 26, 2017

State Bar of Arizona

Ethics Department

4201 N 24" Street, Suite 100
Phoenix AZ 85016

To Whom It May Concern

I am requesting a {ormal Ethics Opinion on the following 1ssue Plamtiff s
mvolved in a motor vehicle accident and has a personal injury claim pending against the
Defendant  The Defendant’s insurance 1s msufficient to cover the Plaintiff's personal
myury claim  The Defendant has.his own unrelated personal mjury claim ansing from an
carhier accident The Dcfundant settles his own.case while the case against him 1s
pending  First, may Plamtltt s counsel ethically send a Rule 1 15 letter to Defendant’s
counsel, claim an interest in those proceeds. and request that the Defendant's settlement
money be held pending a resolution of Plainuffs case against the Defendant Second, -
whether the Defendant’s attorney may 1gnore the claim because Plaintiff has no
cognizable “interest” and distribute the funds upon his client’s demand

The 1ssue 1s whether a Rule 1 15 letter may be sent under such circumstances and
what “interest” means under Rule 1.15(¢) See Ethics Opimon 11-03 discussing Rule
1 152003 Comment 4 (~The type of intcrest™ protected under ER 1 15 1s a matured legal
or equitable claim ™), Silver v Statewide Griev Comm , 242 Conn 186 (1997) ("An
interest as used 1n the rules means more than an unsecured claim with respect to a third
party An interest in the fund or property requires that the third party have a matured legal
or cquitable lien ) Scc also 1 G Hazard & W Hodes. The Law of Lawyering A
Handbook on the Model Rules of Professional Conduct § 1 15 302, p 460 (2d Ed 1996)
(“The Comment to rule 1 15 uses the phrases “just claims” and “duty under applicable
law’ to suggest that the third party must have a matured legal or equitable claim i order
to qualify for special protection [under the rule]”, Alaska Bar. Association Ethics
Commuttce, Opinion No 3 (1992) (*“In order to trigger an obligation on the part of the -
attorney to pay a creditor’s claim; in contravention of a client’s nstructions. the creditor’s
claims must be a valid assignment on its face or statutory lien which has been brought to
the attorney’s attention ™), Colorado Bar Association Ethics Committee, Formal Opinion
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Nos 94 and 95 (1994) (“Where the third party docs not hold an nterest as a result of a
statutory lien or a contract or a court order. the property should be promptly distributed to
the client ™), Connecticut Bar Association Commuittee on Professional Ethics, Informal
Opinion No 20 (1995) (“The mere assertion of a third party ciaim to property 1s
isufficient to create a duty to deliver to that third party™))

As additional information. the case where this dispute arose has since been
resolved, but | expect that others have the same question as to the interpretation of Rule
115 under similar circumstances [ an “mterest™ 1s undefined as 1s the language n
Comment 4 of *a matured legal or eauiiable claim™ then attorneys will remain uncertain
as to what claims may be asserted which will impose the obligation under (e) and (f)
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Patricia Seguin

State Bar of Arizona

Ethics Advisory Group

4201 N. 24th Street, Suite 100
Phoenix, Arizona 85016-6266

Re:  Request for Ethics Opinion regarding ER 1.15(f)
Dear Bar Counsei- _

I am wr1tmg to request the issuance of a formal eth1cs opmlon from the Ethxcs .
Advisory Group regarding ER 1.15(f). I understand Rule 42.1 of the Arizona Rules of the
Supreme Court is shifting the responsibility for formal ethics opinions to the Attorney Ethics
Advisory Committee. As the new Committee is yet unformed, I respectfully request your
consideration of this issue to the extent permitted, or that you add it to the future
Committee’s agenda. The question, as detailed below, is whether the required “notice” must
provide the information necessary to enable a third party to protect its rights.

The background is uncomplicated. As every lawyer knows ER 1.15

- prescribes a lawver’s duties with respect fo the rights of third Dﬁ]‘tl@S pqmcular ly the rights
_ of third parties who may ha,ve a claim to property in the lawyer’s ‘possession. Under Arizona

law, a healthcare provider may have a lien on the claims of its patient for services rendered.
A.R.S. § 33-931. The holder of a healthcare provider lien is a “third party” who is entitled to
the protections of ER 1.15. Over the years there have been numerous ethics opinions
regarding the obligations of a lawyer who has possession of settlement funds in which the
lienholder has an interem See Arizona Ethics Opinions 88-02, 88-06, 98-06, 11-03.

In 2014, the Sup1 eme Court adopted an amendment to ER 1.15 relevant here. That
rule, ER 1. iS(f), authorizes a lawyer to serve a “notice” upon the third party that the lawyer
may distribute property to the lawyer’s client unless the third party initiates legal action. The
Official Comment to ER 1.15(f) specifies the content of the notice:
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Notice under paragraph (f) must be sufficient to allow the third
person to take appropriate action to protect its interests.
Although there is no one form of notice that will be acceptable,
the notice should generally include at least the following: (a)a
description of the funds or property in the lawyer’s position;
(b) the name of the client claiming an interest in the funds and
other information reasonably available to the lawyer that would
allow the third person to identify the claim or interest . . . .

Our firm routinely represents healthcare providers who wish to protect their lien
rights under A.R.S. § 33-931. Under Arizona law, a health care provider lien can only be
enforced against the tortfeasor or its liability insurer. A R.S. § 33-934. That is, the lien is
not enforceable against the patient. Blankenbaker v. Jonovich, 205 Ariz. 383,387 918
(2003). Thus, to protect its rights under A.R.S. § 33-931, the healthcare provider must know
the identity of the tortfeasor and/or its insurance company; and the date and amount of the -
settlement. The date of the settlement is critical because it starts the statute of limitations
under A.R.S. § 33-934.

We routinely receive letters from lawyers of healthcare patients that purport to supply
the “notice” discussed under ER 1.15, but fall short. These letters only identify the lawyer’s
client and demand that the hospital file suit within ninety days. They do not supply the
tortfeasor’s identity, the tortfeasor’s insurance company, or the settlement date or amount.
Without this knowledge, the hospital has insufficient information to file suit to protect its
rights, but the injured party’s lawyer will always have possession of this information after a
personal injury case settlement. It is thus “reasonably available to the lawyer” and is
necessary to “allow the third person to take appropriate action to protect its interests” within
the meaning of the Official Comment to ER 1.15(f). Nonetheless, our clients repeatedly
encounter lawyers who refuse to supply any of this information.

A letter that omits this information is inadequate to trigger the safe harbor of ER
1.15(f). This interpretation of ER 1.15 is necessary to effectuate its purpose, which is to
require lawyers to respect the rights of third persons. The rule is turned upside-down if
lawyers can “respect” the rights of third persons by refusing to provide them with
information they need to protect their interest.

I therefore request that the Ethics Advisory Group issue an opinion on the following
question:

When a lawyer representing a client in a personal injury case knows the identity of
the tortfeasor, the tortfeasor’s insurance company, the date on which the settlement was
made, and the amount of the settlement, does ER 1.15(f) require the lawyer to supply that
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information to a holder of the health care provider lien in order to satisfy the obligations of
ER L1.15(f)7

[ am happy to supply the Ethics Advisory Group with further background if desired.

Very truly yours,
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Dear Committee Members:

We are writing to request the issuance of a formal ethics opinion from the Attorney Ethics
Advisory Committee (the “Committee’) concerning whether an attorney who has not received a
third-party recovery in connection with a client matter has any ethical obligation to provide
“status” or otherwise communicate with a third-party (or their lawyer) who claims to have an
interest in a possible future recovery.

This issue has arisen on numerous occasions because attorneys for several large Arizona
hospitals have repeatedly sent out form letters to a number of attorneys, like those attached hereto,
claiming that “status” and “reasonable requests for information™ about a possible injury claim is
required by ERs 1.4, 1.15, and 4.4.

Although we believe there is no obligation to communicate “status” or anything else about
a client or former client unless and until a recovery is obtained, and then only as specifically
required by ER 1.15, numerous attorneys have been threatened and, in some cases, subjected to
complaints with the State Bar of Arizona (“SBA™). While the SBA has not, to our knowledge,
opened any disciplinary proceedings to date, we believe that given the statewide importance of
this issue and the fact that it is being raised in a form letter sent out to numerous plaintiff’s lawyers
through the state who have no way of being aware of the SBA’s disposition on such matters, the
Committee should provide formal guidance to the legal community on this issue.

Thank you for your consideration.

Sincerely,







Mo e
Pltien.t: '
Account No.: IS
Dates of Service:
Unpaid Hospital Charges Owing: Suyesmes
Unpaid Physician Business Services Owing: D -

Dear [N

You will recail by lotter of | asked for status as to the patient referenced above represented
by your office. As yet I have had no responsc to my letter.

The ethical rules obligate you to respond to my reasonable requests for information to clarify my client’s
legal rights, and your failure to do so is in violation of mumnorous ethical rules, As explained below, Arizona
Supreme Court Rule 42 requires a timely response 10 requests for information on the siatus of my client’s lien
rights,

ER 1.15 requires a Inwyer 1o safegnard property in which third parties have an interest. The official
commentary to the 2013 amcudments confirms that this ule applies when third partics are asserting a len on a
personal injury vecovery. Under ER 1.15(d), » lawyer must “notify™ a third-person of the existence of fta rights,
and upon request a lawyer must “render a full accounling regarding such property.” My request for information
on the status. of the personal injury action is eftectively an “accounting™ under ER 1. [5(d). This is especially so
since other ethics rules corroborate a lawyer’s duty to respect the rights of thind partiss. In general, ER 4.4
maiidates respect for the rights of others, Moreover, ER 1.4(aX4) requires a lawyer to “prompily comply with
reagsonable requests for information.”

Simply put, it is unprofessional conduct to ignore my request for information. Such a rofissl s a
violation of ER 1.15, 1.4, and 4.4.
Please advige me of the status of this matter as soon a3 possible.

Very 1nuly yours,







Dates of Service: '
Unpaid Hospital Charges Owing: (I
Unpaid Physician Business Servicos Owing: inquire
Do SIS
You will recall by letter of [N ! eskod for status as to the patient referenced above represented
by your office. As yet I have had no response to my letter,

The ethical rules cbligate you to respond to my reasonable requests for information to clarify my client’s
legal rights, and your failure o do so is in violation of mumerous ethical rules. As explained below, Arizona
Supreme Court Rule 42 requires a timely response to requests for information on the status of my client’s lien
rights,

ERl.lsmaluwumsaﬁgumﬂmpmyinwhichthhdparﬁuhnwmhmmt The official
oommenmytothr.ZOlBmdmmhmﬁmsﬂ:utthisruleappﬁuwhmth&dpmﬁuman&ﬁngaﬁennna
personal injury recovery. Under ER 1.15(d), a lawyer must “notify” a third-person of the existence of its rights,
and upon request a lawyer must “render a full accoumting regarding such property.” My request for information
on the status of the personal injury action is effectively an “accounting” under ER 1.15(d). This is especially so
since other ethics rules corroborate & lawyer's duty to respect the rights of third parties. In general, ER 4.4
mandates respect for the rights of others. Moreaver, ER 1,4(a)(4) requires a lawyer to “promptly comply with
reasonable requests for information.”

- Simply put, it is unprofessional conduct to ignore my request for information. Such a refusal is a
violation of ER 1.15, 1.4, and 4.4.

Please advise me of the status of this matter as soon &3 possible.

(T e LY






Account No.:
Date of Service:
Lien Total:

Payment{s) Recd:

Lien Balance:
Offer of Compromise:

Des:

T am in recei tofyourletnarregardlngﬂnlienbalmednthnabmref&eneodpaﬁt
account. iﬂpectﬁﬂly rejects your proposal and disagrees with your position.

- A hospital’s right to lien is stetutory, not contractual. Specifically, “[t]he lien shall be for
the claimant’s customary chargss for the care and freatment or transportation of an injured person.”
ARS. § 33-031(A). Customary charges are nol contracted charges, but rather, are chasges that
bospitals file with the Atizona Department of Health Services (DHS), and yon may obtain this

their customary charges and actual payments from insurance providers against tort recoveries by
patients, where provider contracts reserved right to recapture difference in payment, medical liens
wmmtomﬁmllygnntedbymu}teuponmud treatment of each patient, and lien created
non-recourse debt that limited hospitals’ meanz of recovery.” Andrews v. Samaritan Health
System, 201 Ariz. 379, 36 P.3d 57 (App. 2001),

In Andrews v, Samaritan Health System, the Arizona Appeals Court held that, “[hlospitals
could assert thelr stetutory medical liens for the diffeyence between thelr cwstomary charges
and actual payments from insurance providers againgt fort recoveries by patients, where
provider contmcis reserved right to recapture difference in peyment, medical liens were
automaticatly granted by statute upon oare and treatment of each patient, and lien created non-
recourse debt that limited hospitals’ means of recovery.” (Emphasis added) Andrews v.
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Samaritan Health System, 201 Ariz. 379, 36 P.3d 57 (App. 2001). Indeed, the Court agreed with
the hospital that “the balance of the costomery charges, after payment by the imsurers,
constitutes the “‘debt’ supporting the medical liens.” This finding further supports that the charges
incurred for service are ““customary™ since the balance, or ‘debt’ is recoverable “afier payment by
the insurers.” (Emphasis added.) A non-recourse debt is created by the “difference” between the
insurance payment and the customary charges. In each case, the insurance payment is a specific
dollar amount. That “difference” can be calculated only if the charge is also a specific dollar
amount, namely, the amount charged by the hospital for the service. Finally, if the insurance
payment is supposeq to represent customary charges, as you allege, then why would the Court in
Andrews draw the distinction? The reason is clear — they are not the same.

: As to customary charges, the term “charges,” by any defnition, refers to what is charged
for the medical service provided. The specific charge for each line item of medica] service
provided to any I etient is referenced on their itemized statement, and reflects the
same rate for that service item as referenced on [N chorge description master as
submitied to the Arizona Department of Heelth Services, pursuant to A.R.S. §§ 36-436 to 36-
436.02. The cummlative total charged for medical services and billed to & patient, guarantor, or
managed carc provider, is the same.

BN o1 cttcorpting to collect from the patient. As eviderced by AR.S. § 33-
934(D), I icn attaches to ‘the claim; it is recovery from the tortfeasor or the
tortfeasor’s insurer. Frankly, I appreciate you referring to the purpose of the lien statute, which is
“designed to lessen the burden on hospitals ... imposed by non-paying accident cases.” We could
not agree with you more. It is osition that the burden on the hospital is not merely
from one specific case, but a burden that is created by all of the accident and injury patients that
present to our emergency rooms, for whom medical cere ‘(often life-saving medical care) is
provided, where no health insurance exists or third-party is responsible. The fact that
provides millions of dollars of medical care every year, and receives no payment at all, is precisely
the burden this statute was meant to lessen,

As to your statements that JENMMi» probibited by A.R.S. § 20-1072 from asserting
its Lien right against the setticment, [N respectfully disagrees B oot
“balance billing,” or billing the insurance company, recovering the contracted payment, and then
billing the patient. Again, the court in Axdrews agrees:

[Ulnder A.R.S. § 20-1072(D), health care providers are prohibited from main-
taining a legal action against or otherwise collecting from enrollees except for copayments,
the cost of uncovered services, and the cost of services rendered after termination of the
provider contract. A.R.S. § 20-1072(D). No mention fs made of medical Hens. Plaintiffs
assert that these recapture liens violate A.R.S. § 20-1072 as to [l enroliees. We

disagree.

The medical lien statute, A:R.S. § 33-931 is written broadly enough to allow the
hospitals to file medical liens against insured patients as well as non-insured patients. ..
Plaintiffs ask us to impose an exctusion on the medical lien statute for [fnrolices that
the legislature did not include. ,,.



April 2, 2019
Page 3

Just as & medical lien is not & personal debt, Hen enforcement s not the same as
billing or collecting from the enrollee. The hospitals are not billing or bringing legal
action against the [lMenrollces, as prohibited by A.R.S. § 20-1072, by asserting
recapture liens; they are asserting a statutory lien against the enrollee's tort claim. These
are two different actions.

We hold that A.R.S. § 20-1072 does not preciude the hospitals' medical Hens
egainst I nrollees.

Andrews v. Samaritan Health System, 201 Ariz. 379, 36 P.3d 57 (App. 2001). [Emphasis added.]
In addition, we are aware of a potential class action lawsuit related to this statute, and your client
has options with regard to that,

Despite the fact that the trial attorneys’ lien seminar suggested making an issue of the
reference in AR.S. § 33-932(B), your statement of deficiency of the lien’s language about
continuing care, is irrelevant. Were the lien recorded by a surgeon, a chiropractor, or some ather
treating medical provider, the determination of continuing care would be clear and definitive,
Obviously, a Level One trauma center cannot know whether a discharged patient will return for
injury-related complications or follow-up at some subsequent date.

In addition, your statement that IR Oos ot have a matured legal or oquitable
claim is specions. The Arlzona State Bar has already identified recorded and perfected medical
liens as “matured legal or equitable claims,”

The comment to the 2014 amendment to E.R. 1.15 clarifies that attorneys may have legal
obligations related to third-party funds that are unaffected by E.R. 1.15. .

Apart from their ethical obligations, lawyers may bave legal obligations to
safeguard third-party funds under applicable case and statutory law. The notice
provisions of paragraph (f) do not alter a lawyer's legal obligations and duties to
third persons with respect to funds or property in the lawyer's possession. A lawyer
who proposes to distribute fiinds under this paragraph should carefuily evaluate the
underlying law governing the lawyer's obligations to safeguard funds in which third
persons claim an interest, which may expose the lawyer to a risk of civil or other
liability even if the notice provisions of paragraph (f) are satisfied.
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rights. E.R. 1.15(f)(4) confirms as nuch by stating that, "nothing in this rule is intended to alter a
third party’s substantive rights.”

While we are not privy to the setllement agreement entered into by your client and the
tortfeasor/their liability carrier, if there is an indemnification provision or other agreement to
satisfy this hospital lien with the settiement proceeds, you and your client could be ficing an
indemnification action by the tortfeasor/their linbility carrier for the full amount of the hospital
lien. Therefore, it would be wise to ensure the safekeeping of [l tize tien batance.

As I'm sure you are aware, the comment to ER. 1.15 acknowledges that there are
circumstances where an attorney could be subject to civil liability despite compliance with E.R.
1.15 and emphasizes the importance of fully informing the client of any potential liability prior to
disbursing funds.

A lawyer who proposes to distribute fands under this paragraph should carefully
evaluate the underlying law governing the lawyer's obligations to safeguard funds
in which third persons claim an interest, which may expose the lawyer to a risk of
civil or other liability even if the notice provisioms of peragraph (f) are
satisfied. Before making any distribution of funds or property pursuant to
paragraph (f), a lawyer should explain to the client that the client may remain
regponsible to satisfy valid claims of third persons, and that the third person's fajlure
to commeénce an action within the 90-day period of paragraph (f) will not by itself
operate to waive, reduce or extinguish the third person's claim, if any, against the
client or the funds or property received by the client Before making any
distribution under paragraph (f), the lawyer must obtain the client's informed
consent, confirmed in writing, to the distribution.

E.R 1.15, 2014 comment.

Further, your 90-day notice under E.R. 1.15 is required to include “a description of the
fands or property in the lawyer's possession™ and “the name of the client claiming an interost in
the funds and other information reasonably available to the lawyer that would allow the third
person to identify the claim or interest.” Asa result, in addition to the other concerns in this letter,
your 90-day notice is deficient in that it does not identify the tortfeasor and tortfeasors insurance
company. A description of the funds or property in your possession should include that
information. Ata minimum, such information is clearly “reasonably available” and is information
that would allow the hospital to identify its claim or interest.

Finally, please provide the date of the settlement and the name of the tortfeasor and their
insurer.

MR ould prefer not to have to file a Petition with the Maricopa County Superior
Court fo take your deposition to obtain the identity of the tortfeasor and insurer, as authorized by
Rule 27, ARCP. E.R. 1.15 requires that you provide this information to us. Failure to do so
violates this Ethical Rule. We anticipate your cooperation.

1t seems the best course for all involved is to contime good faith negotiations to settle the
hospitai’s lien from the settlement proceeds you are currently holding in trust for your client.
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We have agreed to reduce by 45%, or the percentage of your fees and costs. Greater
reductions are based on information. Please provide the following information, with specificity,
for consideration:

1. Total amount of settlement; (provided)

2. Other valid lien balances, agreed-to reductions, and umpaid co-pays;

3.  Anyavailable UTM/Med Pay(we understand our lien does not attach, however, other
medical providers may be paid from these proceeds),

4. K health insyrance seeks reimbursement pursuant to ERISA (“Plan™), please provide

& copy of the Plan page(s) indicating such; the amount they are seeking and any

agreed-to reduction;

Attorneys' fees and costs; (provided)

Date of the settlement;

Tortfeasor’s insurance company;

Other relevant information regarding the patient; and

Attorney’s proposal for redvetion and distribution,

Lo

If you are willing to work with us, we are willing to work with you. Pending receipt of
additional information, this letter confirms that * is willing to accept the above-
referenced amount in settloment of the lien balance on this account. This constitutes an accord
e satisfaction, and release ofall claims regarding the validity of the hospital’s lien or the manner
of its assertion.

potential class member in litigation styled as Banuelos, et af. v, Scottsdale Healthcare, et al,
Superior Court of Maricopa County, Case No. CV2018-012029. Thatlitigation asserts challenges
to a hospital’s lien rights on managed care accounts and has been filed as a purported class action,
although no class action hes been certificd at this time. Plaintiffs’ counsel in that litigation is
Geoffrey Trachtenberg, Levenbaum Trachtenberg, 362 North Third Avenue, Phoenix, Arizona
85003; telephone (602) 271-0183.

Pleage remii
ﬂ accounf n r on the check o that the

tax identification number is _ Upon
receipt of the check,

will relenge the lien.
Sincerely,






